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105 hle:o;t Nashington Street 
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PLl':ASE TAKE NOTICE that I have today filed with the Office of the 
Clerk of the Pollution Control Board the Re~l}§..~f of ResrX)nd(;>~)t . 
..Illinois fjjvirorurentnl Protection Aqency ______ _ 

of the Illinois Environmental Protection Agency. a copy of \lhich is he'r-;;;T th 
served upon you. 
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DATE: August 20, 1985 
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2200 Churchill Rond 
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Petitioner, 

v. 

II.r..U)JlS l:NVll~UNI'l\l. 
PRO'I'iX:rIO.'J ,'lJJi;lCf, 

Resp::>ndent • 

PCB 85-19 

1<ES~B BRIEF OF RESP<l'IDFl-ll' 
1I.LlOOIS ENVIR<N>!ENfAL PRO'l'IXTION Jl,f3F1v::'f 

I h'I'HC{.'1iJCr I (l'J 
--~~-...,......-.--

. 
As a reslIl t of a request for infoml1tion by Hes[XX'.rlent JOHN E. 

PHOl'a~rION N,;I~"'Y ("Agency") requested the Petitioner r-t)NSMffO CU1PANY 

("l'-bnsanto") to provide justific.ation for its claims of "trade sccn?t" 

status in Agency files. 'lhe Agency, by letter of J(ll)Lktry 3, 1985, 

notified ~bm:->anto that the Agency h.:'ld detel111ined that cerG."lin infonmtion 

c(''I1tained in Divisi6n of Air Pollutic::m Control fennit files could not 

be given protected status pursuant to section 7 (d) of the Illinois 

Environm:mtnl Protection N!L. ("Act"). l>bnsanto appealed that decision 

in the present action. The infoDmtion at issue is contained in Exhibits 

16, 17 f 21, and 22 of the Agency Record filoo on t-hrch 13, 1985. 

A hearing v.'aS held in this IlBtter on June II, 1985. TestilTony 

was heard and exhibits 'l'>'?l:e received into evidence. In addition, both 

Res[X)ndents stipulated that a) t-bnsanto had "substantially canplic-d 

with the procedures for nuking and jsutifying a trade secret claim .•. " 

for the deleted [X>rtions of the Agency Record Exhibits 16, 17, 21, anti 

22: and b) those deleted rx:>rtions had not been published, disseminated 

.. ~: ; .. :: 
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(Re(X-lt"ter IS 'l'runscdpt \ "H'JI") at r:p. 117-119) U1:1t f·!xhibH: 22 of 

the~ency Record W<lS ll'(~n~ly a copy of {Xlges cxcq)tcd frctn Exhibit 

21 of the Agency IlC'C'Ord, wl.t:h saoo hcmd\';'riting rtdded, fU1d t.hat it 

was not n('('(k,d or used to 1l,\:1.}te the P.gency's &:tcnttination. 

I. 'IHB FRUln1 OF INl--uru-lt\'rIC~ PRt¥ISIOOS 
OF THE ILLIN'JIS ENVIR(N\1f~m'l\L PRQ1'fX'}'lON 

lV ... 'T Rl:1JJIRE DISCfi)SUHE OF 'I1IE 
'I'YPf. OF INFORHNI'lQ'l i\T ISSUE 

M:lnsanto seeks to argue tl1.'lt e::.'<;tion 7(d) of the Act is an 

exception to the general rule protecting trade secrets fran dis-

closun~. St?ctlon 7(a) provides for disclosure of Agency records 

~~ (enphasis i.',ddc.'tl) for trade seerets and other ti'lX!s of in[or-

nation. Se<..'tion 7.1 dCl(;'s not act to e:xpcmd the confidentiality of 

trade secret articles. Rather, it describes the authority by which 

such infomation Ir.."lY:' re disclosed to other govemm,mtal agencies in 

pursuit of carrying out the Act. The lcxjic adv.:lnced by f\bns.."Elto is 

actually reversEXl fran the proper apprO:."tch to the ap.alysis of whether 

or not disclosure is required. 

The general rule is in favor of disclosure. Section 7(a} 

provides generally for disclosure of infonmtion ccntained in Agency 

records. Section 7 t11en continues wi~1 several subsections which 

act to limit the applicability of the four exceptions to disclosure 

found in Section 7(a). These subsequent subsections prevent certain 

types of infol1lUtion fran being held confidential even if it would 



,.....---.,.......--...,....-.---...,......~------------------------------------------------

Infonr.:'ltico f..ct. 4 U.S.C. 5552, which })I,11d thi_lt the Gnphasis filvors 

disclosure and thlit C'xc'!rptions nrc to b:~ (."onstrued very narrowly. 

{Lt.JmLlury ..... W:.l. 640 F. 2<.1 49 (980): City of \'bst Qltc990 y..!. 

Q.S.N.J~.C .. 547 P. SUFP. 740 (982); Ant~i v.f'S!, 536 F. 

Supp. 568 (1982). Section 7 of the l\Ct favors disclosure and the 

trade sc.'cret excepti(.)li.Sf)O\.lld be constrl.led narra. ... ly. Here the 

articles at issue ""'ere stipulated to 00 of (xnr-k'titive value and 

Lut tJ1ey had not l.x.~n puhlished, dissemi.nated or otherwise becane 

a flUtter of public Kn()Wko.dge. Ho,..~ve.r, the analysis of whether an 

article can be protcctt."<1 as trade secret does not stop there. 'rhe 

other subst?ctions of s<:x::tion 7 contain further conditions orl gr':!1tilY:] 

trade secret protection. Petitioner consistelltly, but incorrectly, 

cr.aracterizes LYJe articles at issue as "trade sp.cret". Ha...'ever, the 

Section ,(el) conditions were not ~atisfied so no trade secret pro-

tection is available. Secl":'on 7(d) reads as follows: 

Not withstanding subsection (a) above, the quantity 

and identity of substances being placed or to lx.> placed 

in landfills or hazardous waste treatJrent, storage or 

disposal facili ties, and the narre of the generator of 

such substances ffi."ly under no circumstances be kept 

confirjential. 

-



7{el) is the exception ,find that non-dis<.:lOOtlK0 is the general }:\ll0. 

abov~, dis<:lo::;um is the rul~ and :-.:JI1..,iisc1osure is the c;<oeptia:i 

when it c..'QroS to st..'ltutGl.:y provisions of a Freedo!1l of ':'nfonmtio') 

A. 'l'hese Articles Contain 
Information Al:xxtt Substances' 
"Placed or to be Placed" in 
Hazardous \<laste Faci 1 i ties. 

Pet:tioner sc--eks to n\-"1k~ a di.stinction in that EY.hibits 21 

and 22 of the Agency Record relate to an incinerator never built 

and Exhibit 16 "is ~rt of a prOCE'ss never iIr.p1errented at the 

Krunmrich plant". t-bnsanto does not mention that the permitting 

process for constructing the incinerator and using the rranufacturing 

process 'flas canplet~. Under the incinerator construction l:x>-rrn.i t, 

SOTB \-Jastes could have been incinerated. Generally op2ration is 

begun undet- a construction permit \v~lile m:xUfications are rrade and 

testing is done to seek an operating r,;ermi t. 'l'herefore, t",onsanto 

had the legal ability to incinet"ate wastes found in Exhibit 21 of. 

the Agency Recor.d. 

Exhibi t 16 of the Agency RecOtd is d.rawn from Pennit Appl i.cation 

No" 84060008. This construction ~nnit was granted on August 30, 



1964. '!11in pn:x..-x-'s5 \,'.;tH also incorp:J[,1tcd .~nto the opt·ratin<J rxmnit 

under AppliC<.ll;.ioo No. 84010041) which does not expi ro until .June 30, 

1987. ($,eefj{hibit.s 6, 7, and B l~1 tho "~Jer'ICY's ~~'\rch 29, 1985 

"ResfJOnoo to }\'1~fi(k>;d l'>etltioo.") 

"Ihe fact th.,'\t tlu~ incirlt:n:ator v.'aS neVE:r bui It and the Exhibit 16 

proc::ess ,,,,as rever used is not relevant in aetcnnir:ing the status of 

iLfol1Mtion found in N:Jency fiies. 'I'his status is determinErl by 

its nature 1It~ the infomation o.."l'feS into l¥jent.~ [x>ssession. A 

simi! at" issue v.'3~J addrc$SEd in R~:;t v. u. S. Dept. of ,Justice I 

665 F. 2d 1251 (D:C. Cir.). In ~st, tlle plaintiff sued for dis

closure of docurrents .... 'hich \~re denied hi.m b2.cause they ",.'ere cla.l.oc.fl 

to 00 "investigatory records". Bast argued that the doclll'l¥:;lnts lost 

this status t.x:..'CL'lUse the govclTllrent had subsequently decided not t.o 

prosecute. The court rebuffed tilis arg'.JIrent saying .. (t)o tl10 co~trary, 

it is ",,-ell settled that the Agency's PJtpose in ccmpiling documents, 

not the ultim?te use~of the do:::urocnt.s, determines whether they are 

in the e:'<emption ... " This holding v.ouid be applicable here to direct 

that t-bnsanto' s decisions r.vt to implarent certain things should have 

no bearing on inforrration which had previously CCJm2 into Agency files. 

Apart frem t:he Bast consideration, it should be considered that 

the; ·2ffect of t-bnsanto's argurrent about the "never built" or "never 

used" argun>ent VtK)uld be to cause a serious burden on Agency record 

keeping responsibilities. For excunple wiY2n the incinerator JY2l.1'nit 

was still viable and lvbnsanto planned the construction, certain 

infonmtion would be disclosable pursuant to Section 7 of the Act. 

------~- --~ 

I 



Sltb!:J(~:r.l(>ntly t-~)m~i1ntn d(>cidcd not to bui 10 th~ inclncrator. Jl.q0.rlC'I 

staff si1(nlld not 00 ('xpected to re-tYNl.eW t_1I0 fi kB to t.hen (lJl'(~nd 

them to indicate the dvmged circ\l1nst.'U1C'')S mid therej)y d()lct(~ infor~ 

fl\1tion V.ilich waH prcvlo\Lsly discl05ah1c. 

t>bm.anto cltlim"i ti1nt under O-.'tboi~E~~h!:J.~_~O!E~,J.t'Pl\ <l~ 

J'l.!ooris:<!!, TolS~S(11,_~, PCB 84-26 (6-20-84) the ... ,raste!> at 

issue here are only 'lOticipated wastes and that therefore the in for

m~tion need not be disclosed. With n:..oganl to the incinerator perml.t 

infonration (Agen<"-i Hecord, Exhibit 21) tt.<~ dis<"'V'c~icli .'lbo'll'. would 

apply. The ~nni.tt:ing proceHs fm the incinerator was alre~"Kly 

adequately carplete to allcM sroe incineration of the wastes. OnCE' 

again, the subsequent decision not to build d<::w?s not alter that fact. 

'I'he wastes identifit::~ in Item 10 on roth Agency Record Exhibit 

16 and 17 should nc'.: be limite'd by any interpret":ltion of the Out~"Ud 

f-arine decision. Identification of the "'Jastes is a necef'Sttry part of 

an air rollution r:ermi.t. 'rhe requirE'Irents of an nir pollut.ion pennit 

allaN evaluatior: of air p::>llution capabilities and do not necesSc,r1.ly 

anticipate further permits. The air ~)Qllution pernutting process is 

independent of land r:ollution W.::lste dist)Qsal p:=nn.it requi.reroc:nts that 

may be necessary for further handling of th~ wastes. 

The rel)QrtDlg requiranents of identifying the wastes in the air 

pollution permits do not offend the concerns that the Board expressed 

in Outboc,rd Mclrine. The identificatiOl'1 of the wastes does not CO£\18 

near 'to requiring "disclosure of products and C0!1SUHDr items as they 
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care off the l\g~~)jrbly line. II lU"1n 11) on t.h<x.<:· ~if' rcllutlon r:ennits 

is for the rorortint] of t!»~ identity of I,"M~tp pn:ducts of th'.:'! pnx:Cfi!1 

being penn.} tted. 

'!his difitinctton is irrp:'1rtnnt in analyzing thir. C"H.>0 in light. of. 

in Njency r0Cords to identify wastes, not process cOT{X)nent,s. 

F\lrther, to allay the coofidentiftlity of these 'ffl;:1.ste prexluct..q on the 

air r.ollutioo pcnnit appliCtltions wo.lld eff€.cliwly eliminate public 

reivC",.,. of this in[oIT!\''1tion. t,bnsanto could then prevent public 

knowledge of this infonration by transporting it to a site outside 

of Illinois. For sites outside of Illinois, a "Special \'laste Stream 

Application" is not required and th:!. residents of Illinois v.ould 

hav.~ no m~ns of cOl,[osition, ar:<1 possible risks, of rrnt.erials l::.;eing 

tkmdled here. Therefore, the infOlTh'1tion on tnt?se air pJllution 

pel-mitS ffi.'iy indeed be the only source of this level of infoDl\'ltion 

to t.he public, \'Ihich~ deserves to evaluate the risks present in 

citizens' 0 .... '0 neighrorhc:x:ds. 

B. 'l'he Infonnation at Issue F..quates 
to the Quantity and Identity of Substances. 

Petitioner attC'.mpts to claim th3t "quantity and identity" under 

Section 7(d) only extene\s to the generic descriptions given on 

"Uniform lL .. ~zardous WastFBnifest" founs and in the "Naste Name" 
! , 

colul1u'1s in Agency Record Exhibits 21 and 22. '!'he Agency contends 

that tile identities in Item 10 on Agency Rec~rd Exhibits 16 ancl 17 



.............. --------------------
nod in the "\¢lstc Cnrpy;i bon" c()lurr()~> in Agency Jk:cord f:xhibi tr-; 

21 imd 22 nnd in the AlJc'>'1Gy'g Sp:x. .. ial \~l!;te SLre;trn i\pplicntions. 

111a infornnti<m ah:::mt l"..,\rtOt"i, hydrO()en, oxygen and nitx(¥'Jen content, 

SlL"'Ci(ic gravity, nsh C01r0:,)!,ition, viscosity, pH fltlSh Foints, and 

p:>ur [X'ints is indcc1:i iX1rt of the infOlTh'1tion at i5SU~: ~ver th(! 

Agency 1.5 n-ost conc(;'rncd with Ute "v.bste ccrrtx~sit_i(in" 10vel of io-

fonlll ti on. 

ll,etitlrmcr points to the use of the \>,Ord "(\at.:," in Section 7tb) 

dnd Section 7(c) to sha .... a dHfC'n'l"lt lcqislat::lve intent than in 

Section 7(d) whc·re "quantity and identity" is us(~d. Petitioner 

cites cases for the prop.Jsition that the legis1ature's use of diff(:~r0nt 

language in different sections of tbe sarrc statute evidcnc"es different 

intended results. These c<-::scs give an accurate outline of a qerY~ral 

rule of statutory interpretation. HO' ... 'evcr I t.h(; tenl".3 "effluent data" 

and "emissions dat.:'1" .... 'ere actually dra\~'!l fran fede-ral law and do not 

shO' .... a conscious difference in intent by the legislature f. an its 

intent in Section 7 (d) • 

Even if tlv:..t lA'€re not so, there is little to Sl.lp[:ort an argurrcnt 

that the v.ord "data" is rrore specific than "quantity and identity". 

v:ebster's N ow v-iorld Dictionary defines "(k.ta" as "things knO'lJn Qt. 

assUln2di facts or figures [ran \\'hich conclusions can be infened: 

infonration". "Identity" is defined as "1. the condition or fact 

of being the sane or exactly alike; sameness. oneness ..• " Giving 

infol1l'ation which is "exactly alike", as in "identity", is surely 



n'Ore sp,':(:Hlc "infotm:ltion", an in "daL)". Petitionpr furtlx.:!r tri(~:-; 

sp::-<:ific. Surely th(~ definition of "identity" HhC'1.>JD it to h:~ t:.h~ 

rrorc specific tet111. 

on pp. 11-12 arguing tl'k1t the gen<>xic narrcs on the waste rroni f0StS 

are adequate to provide protection fran accidf'.ntal releases during 

transportation to out-of-state dJspJsal sites. 'Ine Pqency res[XXlds 

to this claim by saying· "so \..tIat". Section 7(d} lu1.S been adcquately-

laid out earlier ana nCl'.\nere in it is its sc:o[:C limited to trans-

portational accidents. foiL. Storm.<5 did inQeed testify the'lt the 

inform~tion on waste m:mifcsts (Petitioner's Ex. 1-3) is adEc'qUilte 

to direct erergency rcsi-"Onse in case of such an aceLent. That r...a·rt 

is UJ1<..'Ontrovertc<l. His test.irrony did not go 50 fur as to say this 

information did anything to.."ard providing direction to the public 
~ 

in any concerns for long-range health or environrnental imp'lcts in-

volving the listed substances. (See H.T. - pp. 96-108.) There are 

m:my prq:>er concerns of the public in at least having the opPJrhmity 

to evaluate the possible impact of substances being handled in Illin.)is. 

Petitioner misquotes Agency witness Gregory Zak on page 12 of 

Petitioner's brief. Petitioner claims that "Hr. Zack (sic) first 

testified that no one at the IEPl\ had made the determination ..• " 

Actually, at R. '1'. - p. 182, Mr. Zak \,'as asked if " SQl¥.;.>one rliade that 

detennination ••• II t>1r. Zak resp:>nded "(n)ot to my knowledge in this 

. . 
-. c:;"-.:::..-~ ~ _':: .• 
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point ltbnut Hr. 7.ilK 'n llnfami liarity WiUl H)(' rC/ic'\,: of the i'lpplications 

as lkwin:l kn('f .... ledqt~ of the 1"cvi(;' .... of the air {"X')llution p:~rmits at 

issue here. Be wm, only claim::;d to have krl.JHlcdge of the r\gemcy's 

Division of L:'md Pollution files and to prO'lide [O\.md!l.tion for the 

Agency's exhi0~tS. 'fiY! fnet th..it Hr. 23k did not :rake an indc{X'c:Jent. 

review of the permit inforrnation for "trade secret" status is irrelevant. 

Hr. Zak rrede no clailT's related to any such revic'W. f\:u:thE'r, tht"? 

"Certification of /¥.Jen.cy R('(';ord" shoHs that Vir V. Gupta l!\'lde that 

rcvie....... Pet.i tionel" m'lde no ef tort to have !vb::. Gupta n'<:.dc availahlc 

Em- tcstirrony. 

1m is~-.ue 1 cft unt.ouched by Peti t.ioner is that infot1Th:"ltion of a 

silnilar level to that. at issue here has b.~n, for years, available to 

the public for the asking. On the l'.gency',;, "Special H3ste Strearn 

Applic<ltions" a generic waste name is rC"<'1Ui.rc-d ".>hieh is Caf'fGrab1e to 

the description on the .... raste m3nifests and in the "\'Jaste Nc,rre" colurnn 

of AgCl"lCY Record Exhibits 21 and 22. Further I the "corrrx:ment narl'e" 

and p2rcentagc is rE'q\lired. This inforIlUtion is canrxtrable to that 

in Item 10 of Exhibits 16 and 17 and in the "Waste Cornposition" 

column of Exhibits 21 and 22 of the Agency Re(.;ord. This is the crux 

of the case before us, Hr. Zak testified at R.'1' •. - pp. 130--133 that 

st 
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tho infomntion fo..lf)(.i en UH' f'l-'('c-:i.11 \":il..-;te ~ltf("tm "ppHc"'lUcn~l (Sc'e 

lVJf'.ncy t:Xhibit.!, A {md F) is trafi'~·'fC'rnxl to rrl.icroficl,.~ lmd in rout:int~ly 

relc:asc.d l1.r th:!' Ag-,:mc"j'. !il.) this l(:~v('l 01 infor'lT\'lti(~), c,(lll),irahle tD 

t.hat {It i!muc h("ro, h,\f; lxx;'ll n-;lcd!:;cd many, Iwmy tirres. 'This inchldes 

sarc ftall r-bns<1nto. 

Counsol Cor l-bns,mto cldim:xl nt h£!arinq (R.T. - ~). 123-125) 

th'lt tlwxe w.:~s a "<Jr.we euor on tJle ~~1rt of l£-:P]\ or intema lly at 

l?:mr.anto" in dissanillilting the Sp-:x::ial Waste Stream AWlictitioo 

infm:m.'\tion to the F'llbl ie. ('()un~>~~l further c1airoc>(l a propriew'u"/, 

confidl'.mtiill cpncern ov(!r this in(Qlt!\ition, at l:-ast hun r.'bnsanto. 

'I11e Agency directf~ attention to Agcrcy ,,-:Xhibit A, admitted into 

evidt'nce at tl1/;: ht.~lring. This exhibit includes 34 p~ges of such 

applic."ltio!13 frem thQ ~bm~'.mto Krurrmrich plant. l-\:~ny of tlK~se 

applic..'ltions incltik> suhnission of inform:'ltion on MJnsanto .\ctter-

head and signed by Richard H. Sinise. At no place on these dpplications 

is any designation made that .... ,ould indicate any desire for cO;lfident.iality. 

Even though these sut-missions \~rc nude prior to lus&"\ge of the Free-

dan of Infonnc.tion Act and,C"IDsequent regulations, t·bnsanto should 

have b...~1 e>:pected to Il\."lke Safe designation indicating confidentiality. 

In fact, please note fran Agency Hecord Exhibits 21 and 22 that r--~onsanto 

previously used the designation of "Ccmpany Confidential" to indicate 

the desire for confidentiality. l-bnsanto did not exrx--ct this level 

of inforrrntion to be held in confidence when it \"a5 submittc>d and 

should not expect it now. 

m 



would indicltc toxicity, bl.lt iL d(.ICs not go to indiC<lting a toxicity 

level or the carcin(XJenic proportics of a subsbno:~. t:ither of tbo&~ 

l<'tt<.:~r concerns wculd ';-.'::igh heavily in thf~ minds of the cit.izenry in 

evaluating th'~ rb.ks it fl\:1y or: mw not b3 will ing to ac,x:pt. Section 

7(<1) was int.Eriled to provide the citizens of Illinois at l(~af;t the 

opportunity to fl\;'lke tli05(~ dctenuin.ltions in <In infornnl rr",inner-. 

As out1irK'\.~ :~.t.vV0., t.he infol1!ution at issue is not "trade sc">(;ret" 

1::ecause Section 1(1'3) of the Act prevents the inclusion of that in-

~ 

foroution into the Section 7(a) (i) eX(''eption to the general rule of 

disclosure. Further', such status is detenninoo by the p.at.ure of the 

infonration at the tiIm of sul:rnission and is not changed by later 

decisions by the sul:mitter. The level of inform'ltion offered by 

M::>nsanto is not adequate under section 7(d) to provide U)C public 

v"i th the abit i ty to 11\:'l.ke infoll1'k..'\.i decisions. Finally, a cctnpar.ab 1 e 

level of infonn.1.tion has al ready been dissemin.ated {l\;.ny tines and 

should not nO'."" be limitoo. 'l'herefore, the Board should sust.ain the 
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PImp OI-' Sf:INlffi -------
I I too Ul1(\o:>mi,<)nOO, en oath state! th<it I hnvo v.H'ved t.ho attac. .... cd 

rklti<.-x~ ard H('SixJr\;;<~ Briof of 1~('SlXnl!mt, j 11 inai r. 
nwir~fl!t~'JI .. !:"l.l Prot<zction NY't'lcy _. _ _l1p:Jfl the perscn 

to "''han it is dh~cre:, by plv.ciog a o::Jf?y in ll.'1 envelq:e ad1rossed to: 

IX)wthy Gunn f C1 erk 
n lioois Pollution Control 1~~lnl 
State of n 1 inoi.s Center 
100 \'k>st Randolph Strec!t 
Sui t.e 11-500 
Chicago, Illinois 60601 

,J~s C'.c:<Y..;'<1T is 
Gabrielle Si£YJe 1 
Jenner it nlo:::k 
Ct\(, IPN Plaza 
Chicago, Illinois 60611 

,John E. "'~}l·ton i. Assc'C. 
1 05 \~~>st :\~'\shi ngton Strc-et 
Po:1t Of f ict~ Box 565 
Belleville, Illinois 62222 

and sending it by first class n-ail £l"Ctn Springfield, Illinois, en 

___ ~A;..;;U.;:,;.q"",U;.;.;'5:.;.,·t;;.' ..;:.2:..;.0:.....,.. __ • ___ , 19-.!iL' with sufficient fOsti¥Je affixed. 

lI. ~32·0911 
ll'A l;:1p :ltll:! 

IJ.b0A1t. i2Z :Ji;EL 
D:?rorah H. Stoll 

011 .. 003 


